[ e %

. . DCI/DDCL P
L Approyg FarRelsase 2005/11/21 : CIA-RPPT7NID0144R000600150020-1

L ACTION INFO. e o | AcTiON INFO.

1 DU ’U c - L//

P2 |DbDC " ;

; 3 | S/Me » 153 Couﬁp?
t | DD3at - IVl VA;ssr/b'Cl I S

DOI 15 | AO/DCI

:
6 | ook N 16 |Exfsec | |
7

DDO { 17

8 1D/DCI/IC 18
{9 D/DCI/NIO 19
0

GC R R

SUSPENSE

Dote

Ramarks:

L]
r L \ .
o ‘) 3 :
Y h K 33 {,,.'
? 15 : ) LA
e
.

DO/

0\/"&3/’\?

Approved For Release 2005/11/21 : CIA-RDP77M06 4R000600150020-1



P S

L LR
Approved For Release 2005/11/21 CI,OP‘~ RDCF)’7U7M00144R000600150020—’I" ‘ c\/ ° 5 K
I"
pLL 7S
WASHINGTON e *-mmy
Lx:,cutw Reyistry &
735-9577 §
September §, 1975
MEMORANDUM FOR: HENRY A. KISSINGER
FROM: PHILTP BUCIIEL\@W ﬁ .
SUBJECT: : Requirements of Section 662(a), *

The Foreign Assistance Act of
1961, as Amended, Concerning
Expenditures for Cexrtain CIA
Operations

1. The Statutory Provision

Section 662 of the Foreign Assistance Act of 1961, as
Amended (22 U.S5.C.A., Sec. 2422) reads in its entirety
as follows:

(2) No funds appropriated under the authorxity of
this chapter or any other Act may be expended
by or on behalf of the Central Intelligence
Agency for operations in foreign countries,
other than activitiecs intended solely for
obtaining necessary intelligence, unless and
until the President finds that each such
operation is important to the national security
of the United States and reports, in a timely
fashion, a description and scope of such
operation to the appropriate committees of the
Congress, including the Committee on TForeign
Relations of the United States Senate and the
Committee on Foreign Affairs of the United
States House of Representatives.

(b) 'The provisions of subsection (a) of this section
shall not apply:-during military operations
initiated by the United States under a declara-
tion of war approved by the Congress or an
exercise of powers by the President under the
War Powers Resolution.
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The required finding by the President

(a)

(b}

(c)

(d)

When it must be made

The statute makes a finding by the President a
condition precedent to the expenditure of funds
for an operation that is covered by the statute.
Therefore, no funds should be expended until
after the President has made his finding.

What the finding should be

The Presidan must find for each operation that
it is "important to the national securnty»of
the United States."

How the finding should be made

As a matter of good practice, 1t should be in
writing, signed: by, the President and should be
supported by documents which the President has
reviewed and which give a dcscrlptlon and scope
of the proposed operation and give a basig for
determining that the proposed operation is
important to the natlonal security of the
United States.

Dissemination of finding

There appears to be no requirement under Section
662 (a) that the President's written finding
must be furnished to the appropriate Committees
of the Congress; only that "a description and
scope" of the operation covered by the finding
be reported to such Committees. Before Section
662 was added to the Act in 1974, there was a
more general provision about Presidential findings,
namely Section 654 (22 U.S.C.A. Sec. 2414). It
relates only to cases where the "President is
required to make a report ... concerning any
finding or determination” under the Act. Then
the follOWLng provision appears in Subsection
(¢} in respect to such a Presidential finding.

"[It] shall be published in the Federal
Register as soon as practicable after it
has been reduced to writing and signad
by the President. In any case in which
the President concludes that such publi-
cation would be harmful to the national
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security of the United States, only a
statement that a determination or
finding has becen made by the President,
including the name and section of the
Act under which it was made, shall be
published."

This section was tailored to the situation
where the finding itself was to be reported to
Congress, and it does not cover the situation
under Section 662 where the reporting require-
ments deal not with the finding itself or the
basis on which it has been made, but with. a
description of the operation which follows
from the finding.

Moreover, in the case of findings under the new
Section 662 even.a public disclosure that a
finding was made under that section would itself
be harmful to the national security and would
vitiate the President's authority to have the
CIA carxy out covert operations. Public notice
that a finding has been made in the context of
known developments or events within a particular

country would inevitably allow inferences as to
the location and purpose of the plannced covert
operation, even though the published notice did
not by itself disclose such information.

It is evident from the legislative history of
Section 662 that it was a suil generis provision,
that it was conceived and adopted without
consideration of any other provisions in the
Act, that its purpose was to provide information
for only the jurisdictional committees concerned
with CIA operations and the respective Senate
and Ilouse Committees on Foreign Relations and-
on Foreign Affairs, and that even for the parti-
cular committees to be involved “the quality orx
the detail or the minutia" of the report would
be up to the President (Congressional Record of
Octobexr 2, 1974, p. S.18063-5; House Conference
Report 93-1610 of December 17, 1974 on S. 3394
at pp. 42-3). In the Conference Report, it was
stated: '
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"The committee of conference agreed that
strict measures should be taken to insure
maximum security of the information

submitted to the Congregs pursuant to
this plOVlSlOn "

Such measures would be in vain if the existence
of a covert operation became known through a
publication reqguirement of any kind as provided
in Section 654.

Therefore, it is concluded that the purpose and -
effect of Section 654 conflicts with Section 662
with the intent of Congress when 1t enacted the
latter section, and with the right and authority
of the President in the protection of natienal
security and the conduct of foreign affairs.
Consequently, there exists no dissemination ox

publication requirement for a flndlng by the
President under Section 662.

1

The required reports by the President to the aoproprvdte

g

Committees of the Congress

(a) When they must be made

Section 662 was added in 1974 to the Foreign
Assistance Act. The attached memorandum from the
CIA makes a convincing argument for interpreting
the words "reports, in a timely fashion" to mean
that the act of reporting is not a condition
precedent to expenditure of funds. It deals with
the ambiguity created by the works "unless and
until” which precede the verb "finds"™ and the
verb "reports" but which cannot apply to both
verbs without rendering nugatory the next words
"in timely fashion." It resolves this ambiguity
by concluding that the words "in timely fashion"
give to the reporting requirement a status
different from the finding requirement so as to
allow reports to be made after the start of
expenditures. This is certainly a valid inter—
pretation, and it allows for reasonahle time to
include all the appropriate commitkeces as
recipients of the required reports. PFor purposes

of demonstrating good faith compliance with these
reporting requirements,
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should be made with due and deliberate speed.

The Chairman of each Commilttee should be notified
of a finding by the President as soon as secure
communication to him is possible, along with

information as to the nature and location of the

(b)

operation sufficient to permit the Chairman to
judge how quickly he may want the “description
and scope" to be reported. This method should
satisfy the "timely fashion" reguirement for
each intended recipient of such a reporl, with-
out in any way conceding that the report must
precede the initiation of expenditures.

The recipients of the reports

The language in Section 662 which specifies the
recipients of reports is: “appropriate :
committees of the Congress, including the
Committee on Foreign Relations of the United
States Senate and the Committee on Foreign
Affairs of the United States House of Represen-
tatives." The histoxry of the legislation
indicates that beyond the two committees
expressly included, the other committees (or
subcommittees) we ré at the time of enactment
intended to be "the present Armed Services
Committees and the present Subcommittees
handling the oversight of matters of intelli-
gence and the CIA," the latter being subcom-
mittees of the respective Senate and Housec
Appropriations Committees (Congressional Record
of October 2, 1974, p.5, S.18064). Since then
the Senate and House have each created Select
Committees with authority which includes investi-
gation of the extent of, and necessity for,
covert intelligence activities in foreign
countrxies. However, these are committees of
limited duration which have not supplanted in
oversight of intelligence matters the previously
established and continuing committees sexrving

this purpose. rWhlle the Select Committees may
be entitled to the same information, this parti-
cular statute does not appear to require their
inclusion as recipilent of timely rxeports on
each new operation covered by Section 662i)

5
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(c) Who is to report

CcC:

(d)

(e)

-

Section 662 requires the President to report
but there is nothing to prevent him from
delegating his authority and responsibility
in thet regard, as he has done, to the ,
Director of CIA. It may be better practice
in the future to have the President, when

he makes a written finding, delegate in
writing to the Director the authority and
responsibility to make the required reports.

Porm and content of reports

The reports have to provide "a description
and scope" of each operation. Accordiang to
the legislative history, and as has been
accepted in practice, the reports may be
oral. Also, in the process of the Congres—
sional debates the words "dbtalled descrip-
tion of the nature and scope" were deliber—
ately changed to allow latitude on the part
of the President. (See Congressional Record:
of October 2, 1974 at 5.18063-4) .

Record of reports

Apart from whatever record each recipient
committee may make of each report, it will be
good practice for the Director of CIA to
provide a full record for the President of

the time, nature and scope of each preliminary

approach and ultimate report made pursuant to
Section 662.

o

William Colby &
Jim Lynn
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MEMORANDUM

SUBJECT: Legislative History Surrounding Reporting Requirement
for Covert Action Expenditures (P. L. 93-559, Section 32}

Congress of the Presidential finding a condition precedent to the
expenditure of funds?
: | _ .

Answer: No. To interpret new Section 662 of the Foreign Assistance
Act of 1961, as amended, in this fashion would require that no force or
effect be given to the adverbial phrase, "in a timcly fashion,* which
modifies the verb "reports' in the legislation. Various versions of
‘the provision during its legislative processing in the: Congress clearly
established a condition precedent requirement in one case relating to
the Presidential finding and in the other case relating to both the finding
and the report, yeét the conterces chose to reject .such formulations with res-
pecty to the reporting requircment imposed in the provision, as outlined
below: ' '

A. Senate Version - Made the finding and the
reporting both a condition precedent to the expenditure
for funds for covert actions by using the phrase, Vif,
but not before,'" as the full modifier., (See attachment A) -

B, House Committec - Such expenditures were
prohibited "unless" there was a Presidential {inding to
be reported "in a timely fashion, ' In giving any meaningful
reading to these words, onc must conclude that the word
nyunless" modifies the finding requirement and the phrase
"in a timely fashion' modifies the reporting requirement.

Clearly, the House Committee version no longer has a
single modifier as the earlier Senate version,
(See attachment B)

Approved For Release 2005/11/21 : CIA-RDP77M00144R000»600150020-1--
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House Iloor.

1} There was some concern that the

word "unless' did not impose a condition precedent
of- the Presidential finding before covert action
funds could be expended, This led to the adoption
of an amendment so that the modifier applying to
the Presidential finding became "unless and until. ™

2) In a colloquy designed to bring out the '

meaning of the provision, the provision was:

a) Characterized as ”r'estra,ining
certain operations of CIA to those "important
to the national security and in a timely
fashion they are obliged to bring to the
notice of Congress any activities in which

the C{A may be engaged in...' (Emphasis added)

L
PN

b) Was further characterized as carrying
out and providing a further statutory basis for
an understanding between the Secretary of
State, the Director of Central Intelligence and
the committee reporting the provision to report
to that committee actions in which the Agency

was engaged. Such a report was not a condition
- precedent to engage in such activities but to

keep the committes informed of intelligence
activities relating to foreign policy. (A similar
requirement was subsequently approved as a
special oversight function of the Committee on
Foreign Affairs,) (See attachment C)

D. Conference - There were several versions
of language before the conferces:

1) The Senate version clearly established

Presidential finding and reporting as a condition

precedent to thé e:xp#nchtu.;.o of funds.,

2
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2} The House version clearly imposed by
the words "unless and until" such a condition
precedent only with respect to the {finding, not
with respect to the reporting, if we 2re to follow
rules of statutory construction designed to give

- meaning to words used, i.e., "reports, in a
timely fashion. '

3) Finally, the Housc conferces were
aware that the reporting requirement was similar
to a procedure worked out by the committee reporting
the legislation and Executive Branch officials which
in itseclf had been recently incorporated into the new
rules of the Ilousc of Representatives. There is no
evidence that these procedures or rules contemplated
any reporting to the committee prior to the under-
taking of action. In fact, the colloquy referred to
above indicates the opposite to be the understanding.

. Procedures After Enactment - The six
committees of Congress recelving reporting under this
provision of law realize that they are getting reporting
after the fact but in a "timely fashion.! One of the
members of these committees has introduced a hill
which among other things makes it clear that the
reporting must be accomplished prior to the commence-
ment of the activities, in recognition that the current law
does not so provide, (Sce attachment D)
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"7 SPECIAL OVERSIGHT PUNCTIONS

3. (W) The Couunittea on Armed Serv-
ices shall heve the function of reviewing
and studying, on 2 continuing basis, atl;
laws, programs, and Governmeant activ-
ities dealing with or involyving intema-
tional nrms control and disarmament
and the educaticn of military dnpendents
in schools. -

(b)Y The Conunitlee on the Budget
shalf have the function of—

(1) making continuing studies of the
effect on budget oullays of relevant
existing and proposed legislalion, and
reporting, the reswits of such studies |
to the House on o recurring hasis; and

{2) requesting and evalualing con-
tmum"’htud‘es of tax expenditures
devising metnods of coordinating t:m

~. expenditures, policies, and pregroms
with direct budzat outlays, and re~

porting the results of such studies o

the Fouse on 2 recurring basis,

(¢) The Committes on Education and
Laboer shall have the function of revisiv-
ing, studying, and coordinating, on =
continuing basis, all laws, programs, and
Governmeant activitizss dealing with or
involving domestic educational programs
and instilutions and programs of stu-
dent assistance, which ave within the
Jurisdiction of other committees.

(d) The Committee on Foreign Affelrs

haoll have the fuaction g ~r=we'nr g ?nd
'it‘.\ﬁv!"!‘{ on a continuing basis, all l'- WS,
programs, and Government activities
dealing with or involving customs ad-
ministiation, intellizence activitias re-
lgtxrwu to fcrﬂlmteliiﬁm
financial and mona tary” organizations,
angd 1'1*emfttlonal fishing agreements.
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941r CONGRISS

2 1R, 8193

N TR .HOUSE 0T REPRESENTATIVES

CJuxe 25,1975 ) N
Mr. Avvasso introduced the following Lill; which was referred to the Coin-
' mittee on Intérnational Relations

To amend the Foreign Assistance Act of 1961 to requive that the
President’s report to the Congress with respect to the use
of funds by the Central Intelligence Agercy for any nonintel-
Yigence gathering operation in a foreign country he made in
wrifing prios to the commencement of such operation.

Be it enacted by the Senate and House of Represenla~

tives of the United States of America in Congress assembled,

That section 662 (a) of the Jlorcign Assistance Act of 1963

LN VS

(22 U.8.C. 2422(a) ) is amended by stiiking out “reperts,

<

i a timely fashion,” and mserting i Jiew thercol “reports
6 in writing, in a timely fashion prior to the conmiencenent

|
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A BILL

‘lo amend the Foreign Assistance -&cn cf 1961

to vequire that the President’s xeport to the
Conhx 253 with respect to the use of funds by
the Ccm.‘.l Intelli gence Agency for an

ronintelligence gmd*ern*n opcmumn in a.

foreign country be made in writing prior to

the comnﬂ.euccxnent of such operation,

By Mr. Aopanso

Juxs 25,1073

Reforred to the Commitiee on International Relations
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